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exeCuTIve SummAry

Illicit capital outflows, aggressive tax planning and transfer pricing arrangements with low or no 
commercial substance do not only erode the tax base. These practices lead to a combined erosion 
of the base for taxation, the base for paying living wages to hundreds of thousands of workers 
and the base for local investments.  The massive transfer of monetary resources out from the 
country is one of the main factors behind labour market and general social instability. In the mining 
industry the depletion of the funds of the local mining companies that are subsidiaries of MNEs 
cripples their ability to fulfil their social investment obligations according to the Mining Charter. It is 
the local subsidiaries that have these obligations. Capital flight and unacceptable transfer pricing 
arrangements damage the South African economy and the economy of the whole of Africa. It is 
not going away. It is a growing problem. It poses a great danger to the future of South African 
democracy.

In this submission we highlight the following issues, which we hope that the Davis Tax 
Commission will consider for further study and in its final recommendations:

The perspective should be broadened to transfer pricing arrangement at the beginning of the 
value chain. Resource or profit shifting is domestic before it becomes a cross border phenomena. 
The issue of “substance” is present already in the inter-company transactions with the wholly 
owned subsidiaries and so called ‘external companies’ of multinational enterprises (MNEs). 

The public should have easy access to the financial statements of any company that must file its 
financial statement at CIPC. There has to be a decisive shift to transparency. The tendency to the 
opposite in the new Companies Act is disturbing. A general amendment to the Companies Act 
that requires all for-profit companies to submit their annual financial statement to CIPC should be 
imposed. Only truly small companies that are not subsidiaries of a MNE should be exempted. The 
obligation to file financial statements should include so called external companies of MNEs, which 
they already prepare for tax purposes. The foreign receiver of a regular income from a fellow 
company in SA should also be obliged to file its AFS at CIPC. The responsibility for this should 
lie with the parent company. In our view, the only argument against such a reform is that SA must 
compete with others in creating a politically friendly environment for base erosion. 

CIPC is under-sourced. It must be given resources to oversee the compliance with laws and 
report regulations.

The DTC should examine and report on the actual implementation of laws already in place aimed 
at blocking unacceptable profit shifting practices. We think about the resources of SARS and how 
SARS handles the counter-resources and bargaining power of corporations and the large auditing 
firms. We believe there is a long “tradition of acceptance” in force, which must be understood and 
challenged.
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1 InTroDuCTIon

The David Tax Committee (DTC) has already made an indelible mark on the debate about ‘Base 
Erosion and Profit Shifting’ in South Africa, not least by presenting data in its first report that shows 
the extent of monetary outflows from the country: The DTC’s insights on the significant  monetary 
outflows as “Payment for non-goods services” and the startling revelation that state owned 
companies (SOCs) take a prominent place in “the consumption of non-goods services” from outside 
our borders, are particularly interesting. We eagerly await the Committee’s final recommendations.

We would however argue in this submission that the political framework outlined in the interim 
report should be transcended. This framework is summarised by the Committee in the following list 
of what “NOT” to do. We are especially critical of bullet point three in the below quote:

“South Africa’s NDP sets the country’s overall economic strategy and policy. The NDP 
requires that the country develops fiscal and economic policies that encourage foreign 
direct investment (FDI) to foster economic growth. In order to stimulate economic growth 
in line with NDP, South Africa needs to develop a fiscal policy that supports its economic 
vision. 

o	 The fiscal policy should not work in a vacuum. It has to be crafted in the context 
of the country’s economic policy, the NDP and the Constitutional objectives. 

o	 The tax policy should not prevent economic growth. It should foster an increase 
in tax revenues, an increase in tax base and the creation of jobs in South Africa. 

o	 The tax policy should not adversely affect South Africa as a suitable foreign 
investor destination. 

o	 Measures adopted to counter BEPS should therefore not be counterproductive 
to the Constitutional and economic objectives of the government. 1  

Another warning against scaring away foreign investors is also spelled out in the conclusion of the 
DTC’s first paper:

“As South Africa takes stock of its current legislation and considers how this should be 
adopted or what other legislation should be enacted in order to protect its tax base from 
BEPS, care should be taken to adhere to the OECD’s warning against countries taking 
unilateral action as this may result in double taxation, which could risk making South Africa 
unattractive as a destination for foreign direct investment. Unilateral measures may also 
create further opportunities for avoidance.”2

The first quote speaks about fiscal policy and the second about fiscal legislation. The underlying 
notion is that policy guides legislation. However, after that comes the practical implementation of 
the legislation which is neither apolitical nor uncontested

1  Davis Tax Committee (Dec 2014), “ADDRESSING BASE EROSION AND PROFIT SHIFTING IN SOUTH AFRICA - DAVIS TAX COM-
MITTEE INTERIM REPORT”, page 19.

2  Ibid, page 38.
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1.1 Tax audit resources, path dependency and public disclosure

First: whether profit shifting can be halted, curbed or prosecuted is obviously dependent on the 
resources of the oversight authority tasked with monitoring this behaviour. It also depends on the 
resources that the companies and the whole sector have access to. Though we can think about 
resources in a very broad sense, such as to what degree the oversight authority has the experience 
to detect this behaviour, or the time available to look for, and take measures against, base erosion 
and profit shifting.

Secondly, there is no doubt also a practical political level that determines what arrangements can, 
and cannot, pass a tax audit. This is dependent on “policy”; but not on superficial policy as written, 
but on policy in a deeper and more complex sense. We must consider the prevailing auditing 
culture among tax auditors as well as the big auditing firms that are dependent on their clients, 
as well as simple path dependency, meaning staying true to “how it always has been”. What is 
written officially and how it has always been are not the same, particularly where the resources of 
a regulatory authority are found wanting. Of course, there is also the bargaining power of outright 
profit-shifting culprits, or of tax planners that operate in a legal grey zone. It is common knowledge 
that there is room for manoeuvre within the bounds of the law.

We believe that we have examples in this submission that indicate how transfer pricing or 
unacceptable resource shifting arrangements flourish simply because of attitudes such as “this is 
how it has always been done” or “everybody does it”. 

Our third point is more of a proposition: The more undisturbed the space wherein path dependency, 
culture, bargaining power and other factors play out, the more unacceptable transfer pricing 
arrangements there will be. This is why transparency and public disclosure is important. 

The need for transparency was the main point in the submission made by Oxfam, Economic Justice 
Network, AIDC and others in the submission to DTC in October 2014. We will try to develop the 
argument for transparency further in this submission and point to obstacles we have come across.

1.2 What kind of Foreign Direct Investments will be “scared away”?

The idea that South Africa cannot do anything against aggressive tax planning on its own should 
be challenged for at least two reasons. Taken to its logical conclusion, this is not only about being 
careful about formal legal changes; it becomes a politically-biased position of not rocking the 
leaking boat.

First, from the individual cases we have examined it seems almost indisputable that a mere 
implementation of existing legislation and regulations would make a big difference, and should not 
negatively affect “the investment climate”. If it does, then something is wrong. In our opinion, the 
DTC should also investigate and report on what it is that is really happening on the ground, what 
resources SARS has at its disposal and what the Tradition of Acceptance – to coin a concept – 
looks like today. Our hypothesis is that more resources and determined interventions are needed 
to change long-standing tacit agreements about levels of tax evasion and offences that will not be 
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sanctioned. It cannot be an acceptable argument to hold back on such a political change because 
it would “scare away Foreign Direct Investment” (FDI).

Second, and even when leaving aside critical questions raised about the importance of FDI for 
South African development altogether, one must ask what kind of foreign direct investors would be 
“scared” by a political groundswell on these issues and what kind of FDI we really want? Consider, 
for an instance, the 2014 Global Financial Integrity (GFI) report which shows that illicit outflows from 
Sub-Saharan Africa amounted to 84 percent of Official Development Assistance and Foreign Direct 
Investment taken together, meaning that for every US$100 entering the region, US$84 is siphoned 
out illegally.3 The discourse around attracting FDI must take these illicit outflows into account.

Lastly, fiscal policy, of which tax policy is critical, must be in line with Constitutional obligations. 
Given these obligations, South Africa should be well within the domestic and international human 
rights framework to request that foreign “direct investors” play by the rules, contribute to the 
“economic unity” of this country, if talking in the wordings of the Constitution (44.2b), instead of 
contributing to further economic fragmentation, here and in the whole of Africa. 

Let us just take a short look at the problem as such, of which aggressive transfer pricing is only a 
part.

1.3 The Scope of Profit Shifting

“…this report estimates the gross sum of illicit financial flows from 2003-2012 from 48 Sub-Saharan 
African countries to be 35.7 percent of their combined 2012 GDP”, wrote Dev Kar and Joseph 
Spanjers in the latest GFI report.4 For the period 2003-2012 the authors present the table below. 
They argue that it represents a clear underestimation, the reason being that some illegal techniques 
don’t leave any trace in official statistics. Even so, illicit capital outflows from Sub-Saharan Africa 
have grown in their account by over 13% per year (!) on the average in real terms during the period. 

Print Screen 1: Table from the 2014 GFI Report, page 8

As for South Africa, illicit capital outflows are massive. Ashman, Newman and Fine (2011) 
estimated them to be in the region of 20% of GDP in 2007 – the year before the financial crash 

3  Kar and Spanjers (December 2014),” Illicit Financial Flows from Developing Countries 2003-2012”, Global Financial Integrity, page 
13.

4  Ibid., page 5.
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(and the peak year of profits in platinum mining during the decade).5 They put the SA mining 
sector in the lead when it comes to trade mis-invoicing, to an estimate of about US$31.7 million in 
2006. In the 2013 report from Global Financial Integrity (GFI), Kar and LeBlanc ranked South Africa 
number 11 among the 15 developing countries with the highest illicit capital export.6 GFI’s 2014 
report places South Africa as number 10 (Print Screen 2).7 Illicit capital outflows reached a peak in 
2012 with more than R300bn (US$29.1bn) or close to 10% of GDP illicitly leaving the country.

Print Screen 2: Table F in the 2014 Global Financial Integrity Report.

The estimates made in the report from African Union High Level Panel (AUHLP) on Illicit Financial 
Flows are much lower than the estimates from Global Financial Integrity. GFI (2014) speaks of a 
2003-2012 average of US54.8bn from Sub-Saharan Africa and US$74.1bn from Middle East and 
North Africa. AUHLP estimates the outflows from the whole of Africa to “more than US$50bn” 
annually.8 From both of these reports though, one thing becomes abundantly clear: the magnitude 
of this rip-off displaces the debate about what tax revenue would be possible (or “acceptable” 
to firms), what large companies can afford in terms of wages, or whether mining companies, for 
example, can afford to pay for the Social Labour Plans that they are legally obliged to implement 
under the Mining Charter.

In contrast to the illicit outflows, transfer pricing schemes are often formally legal. There is however 
a clear link between the two phenomena. GFI says in its 2014 report: “The vast majority of illicit 
financial outflows – 77.8 percent in the 10-year period covered in this report – are due to trade 
misinvoicing” and “Valuation fraud, the means by which trade misinvoicing takes place, is an acute 
problem for administrations in developing countries.” 9

5  Ashman Samantha, Ben Fine and Susan Newman (2011), “Amnesty International? The nature, scale and impact of 
capital flight from South Africa”, Journal of Southern African Studies, 37(1): 7-25. 

6  Kar and LeBlanc (December 2013), “Illicit Financial Flows from Developing Countries 2002-2011”, Global Financial 
Integrity.

7  Dev Kar and Joseph Spanjers (December 2014),” Illicit Financial Flows from Developing Countries 2003-2012”, Glo-
bal Financial Integrity.

8 African Union High Level Panel (2015) “Track it Stop it, get it: Illicit Financial Outflows”, Commissioned by the AU/ECA Conference 
of Ministers of Finance, Planning and Economic Development, page 2.

9  Dev Kar and Joseph Spanjers (December 2014),” Illicit Financial Flows from Developing Countries 2003-2012”, Global Financial 
Integrity, pages vii and page2.
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Thus, there is a synergy between successful curbing of unacceptable transfer pricing and curbing 
outright illicit capital outflows.

Unacceptable or questionable transfer pricing and local resource depletion arrangements cannot 
be uncovered by comparing export figures in one country with import figures in another, like the illicit 
financial flows referred to above. Like others, we have found that they are more frequently recorded 
as seemingly innocuous payments for sales commissions, marketing fees and inter-company loans. 
The DTC’s interest in cross-border payments for non-goods (sales commissions, legal services, 
management fees and the like) to the tune of R50bn per year is thus interesting. Between the lines 
of the interim report one can discern the suspicion that a lot of these transfers are about profit 
shifting and have no or little commercial substance. The DTC for example notes that payments for 
such services increased in SA after the financial crisis hit in 2008, instead of decreased, which one 
would expect in a period of general economic slowdown. 

AIDC’s research shows that transfer pricing take place in steps. It starts with transfers from the 
producing entities – where ownership today often is shared with BEE partners – to companies 
within SA that are controlled or wholly owned by the multinational enterprise (MNE). A second 
transfer then takes place from the MNE’s subsidiary to the head office, or to a firm (or “structure”) 
abroad that can be located in a tax haven. It is actually misleading to direct all attention to cross-
border transfer pricing. Transfer pricing, profit shifting10 and the depletion of funds to support wages, 
finance investments and pay minority shareholder dividends start domestically. The first link in the 
chain of transfers is the local producing unit that is majority owned or dominated by a MNE. 

This is how Lonmin Plc in SA has organised a part of its transfers historically: the SA part of the 
head office receives management fees from SA subsidiaries and in turn pays management fees to 
the UK part of the head office. A focus merely on cross border transaction distorts the understanding 
of what is going on. The exaggerated charges levied on local mines and the extraction of fees by 
ToTAL CoAL South Africa (Pty) Ltd, explored later in this report, also provide an illustration. In 
both cases the head office branch of the multinational enterprise in SA is paramount, whether it 
is registered as a subsidiary or a so called External Company. Exaggerated cross border sales 
commission or fees paid abroad is just the final step in the transfer.

Intercompany loans – also from so called “tax havens” in order to book the interest as a tax deductible 
cost in South Africa and add it as revenue to the tax free or low tax profit in another country – are 
also common in multinational corporations. In this instance, there are also both legal and illegal 
arrangements; and a grey zone. Our research has uncovered such a scheme organised by eastern 
Platinum Ltd, a Canadian mining company until this year active in SA, where inter-company loans 
from a subsidiary located on the tax haven of Bahamas, are preferred before equity investments by 
the mother company.

1.4 Aggressive tax planning, general resource depletion and stability

Two general insights on the consequences of aggressive tax planning must be highlighted. They 
may not seem to be part of the DTC’s present debate, but they do show how far-reaching the effects 
of aggressive tax planning are for labour and for social stability more broadly. The importance 
of curbing aggressive tax planning thus extends beyond the narrow fiscal implications; but has 

10  We will use the terms “profit shifting” and “resource shifting” interchangeably in this paper. “Profit shifting” is the term commonly 
used, but it is in our view more correct to speak of “resource shifting”. 
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synergies with improved conditions of work, social stability and the government delivering on 
Constitutional obligations.First, the effect of illicit financial flows and aggressive tax planning on 
wage levels is numerically much bigger than the effect on tax revenues. If, for example, the tax rate 
is 28%, a company has to move US$100mn to a tax haven in order to gain US$28mn. However, 
the entire US$100mn in earnings is moved off the table before wage negotiations.11 Profit shifting’s 
politically destabilising effect on wage levels is neglected by the present African and European 
tax justice campaigns. So too, is the fact, speaking of SA, that profit shifting depletes the funds 
of locally-owned subsidiaries in which smaller, black, industrialists often hold equity (which is 
very often financed by loans from the MNE itself!). The management fees and sales commissions 
levied on local subsidiaries extracts earnings from these subsidiaries, charging them for services of 
questionable substance or at questionable prices. This is explained further in the Total example. To 
our knowledge, both of these effects have not been mentioned by DTC thus far. These are further 
examples of where the political framework of DTC’s work should be transcended.

A second point relates to the macro-economic research reports like the one from GFI. However 
indispensable, this kind of reports are not enough. Politically effective research must try to give 
concrete examples and go into the details of mechanism and flows by which transfer pricing takes 
place. Companies have to be named. The ways in which they organise chains of resource shifting 
between subsidiaries and the mother company must be disclosed. The numbers must be quoted. 
If this doesn’t happen, change is very far away. The power of independent research, investigative 
journalism and pressure from the public must be brought into the balance to counter the power of 
the corporations.

11  Of course: If R28mn or less is lost in tax revenues in this simplified example depends on if the R100mn are just retained in the SA 
subsidiary as taxable profits or if a part of them are spent on wages or other expenditures (i.e. plowed into the SA economy and 
decreasing the taxable profit).
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2 TrAnSPArenCy AnD The ImPorTAnCe 
oF unDerSTAnDIng FInAnCIAL AFFAIrS oF 
LoCAL SubSIDIArIeS

This section deals with transparency in corporate reporting and the importance of ensuring citizens’ 
access to information. It critically assesses the legislative amendments introduced by the new 
Companies Act, 71 of 2008 which came into effect in 2011 as well as our personal experience of 
the ease with which members of the public can access the financial statements of South African 
private companies. 

We identify two key concerns. Firstly, the new Companies Act changed the disclosure requirements 
for some private companies, ostensibly to reduce ‘burdensome’ reporting requirements. These 
changes had the consequence, perhaps unintended, of reducing citizens’ access to information 
by making it more difficult, if not impossible, to identify the true extent of tax evasion and profit 
shifting arrangements. This limits our ability to hold firms to account. As this Committee knows, 
and acknowledges in its draft report, the public outcry against Starbucks, Google, Amazon, and 
other firms in the United Kingdom was one of the critical factors that forced Starbucks to “willingly” 
pay more tax in the UK.12 The value of public pressure, and the ability of citizens to effect change, 
should not be underestimated. 

The second concern ties in with the introductory comments about the extent to which formal 
legislation (and the associated formal rights) are not always borne out in practice; partly due to 
limited resources to implement, monitor and enforce policy and legislation. These are discussed in 
more detail below. 

2.1 The old and the new: What exactly changed in the legislative provisions?

Chapter XI of the old Companies Act (Act 61 of 1973) sets out the obligations of companies to 
compile, retain and disclose accounting records. In terms of section 284, all public companies13 
were required to compile financial statements and present them at the company’s annual general 
meeting. These statements had to contain, at a minimum, a balance sheet, income statement, cash 
flow statement, directors’ report and auditor’s report. 

Section 302 of the old Companies Act imposes a duty on all public companies to submit a copy of 
their annual financial statements to the Registrar of the then Companies and Intellectual Property 
Registration Office (the Companies and Intellectual Property Commission at present (CIPC)) on the 
same day as it sends the statement to its members. 

In addition to the requirement that public companies submit their own annual financial statements, 
the old Companies Act explicitly required that public companies also submit the annual financial 
statements of any private company that is a subsidiary of that public company. The relevant 

12  In the Starbucks case, the firm made it clear that they did not believe that they were actually liable for additional tax, but that they 
would nonetheless make a voluntary payment. This case is worrying on many levels. Not only does it raise the spectre of a volun-
tary tax regime, which would be undesirable at best, but it also raises fundamental questions about the fairness of a tax regime 
wherein it is legally possible for multinational firms to pay little or no tax, despite significant revenues.

13  The old Companies Act provides for two broad types of companies; (1) a company with share capital and (2) a public company that 
limits the liability of its members via its memorandum of association. A company with share capital may be either a public company 
or a private company. 
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section of the old Companies Act is reproduced below for ease of reference: 

302.  Duty of company to send annual financial statements to members and 
registrar ….

(4) A public company shall on the day on which it sends such copies to its 
members as provided in subsection (1), send to the Registrar under cover of 
the prescribed form a copy, certified to be a true copy by a director and the 
secretary of the company- 

(a) of the annual financial statements and group annual financial statements, if 
any; and

(b) of the annual financial statements of every private company which is a 
subsidiary of that public company  

(Our emphasis) 

Now, we turn to the new Companies Act.  

The new Companies Act (no 71 of 2008) provides for two types of companies; non-profit companies 
and profit companies. Profit companies are further categorized into personal liability companies, 
state-owned companies, public companies and private companies. Public and private companies 
are comparable to companies of the same status under the old Companies Act. 

We are presently most interested in the obligations imposed on private companies; particularly those 
that are subsidiaries of public companies; or in which large companies own a significant share. 

In the new Companies Act, certain private companies (even those that are subsidiaries of public 
companies) are subject to fewer disclosure and transparency requirements. Although private 
companies are required to prepare annual financial statements, not all private companies are 
required to have these statements audited. Additionally, though private companies are required to 
submit an annual return to the Registrar of the CIPC, they are no longer required to submit their 
annual financial statements along with their annual return.14 Those private companies that do not 
need to have their Annual Financial Statements audited are not obliged to submit their financial 
statements to the CIPC. 

Though public companies are still required to prepare audited annual financial statements and to submit 
these audited financial statements along with their annual returns, we could not find evidence that they 
are explicitly required to submit the annual financial statements of their subsidiaries to the Registrar. 

Importantly, the new Companies Act does provide for a variation to these conditions. In terms of 
section 30(7), the Minister of Trade & Industry may make regulations that extend the requirement to 
have financial statement audited to any profit or non-profit company, taking into account whether 
it is in the public interest to do so. The social and economic impact of the firm will be considered in 
imposing this requirement. The Minister has indeed made regulations that evaluate the social and 
economic firms on the basis of criteria such as employment, revenue, and third party liability. These 

14  An ‘annual return’ is a summary of the most relevant information pertaining to a firm. It is used by CIPC to confirm whether a com-
pany is still in business.
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criteria are used to calculate a public interest score and any private company with a public interest 
score above 100 points is required to have their financial statements audited.15 

The section of the new Companies Act that deals with the obligation to file annual financial 
statements (AFS) is set out below for ease of reference:

33. Annual return 

(1)  Every company must file an annual return in the prescribed form with the 
prescribed fee, and within the prescribed period after the end of the anniversary 
of the date of its incorporation, including in that return-

(a)  a copy of its annual financial statements, if it is required to have such 
statements audited in terms of section 30(2) or the regulations contemplated 
in section 30(7); and

(b)  any other prescribed information

(Our emphasis)

2.2 Why are these changes problematic? 

To provide some context to our concerns regarding the change in disclosure requirements, we turn 
briefly to practical experience of conducting research using companies’ annual financial statements 
filed at CIPC. Both the old and the new Companies Act allow for the inspection of CIPC records 
upon payment of a nominal fee; an incredibly useful, though seemingly underutilised, research tool. 

When AIDC’s Dick Forslund was asked to be background pear and research Lonmin’s financial 
position for the Marikana Commission of Inquiry (see Chapter 3), the annual financial statements 
filed at CIPC were an invaluable resource to trace the financial positions and internal financial 
transactions from as far back as 2000. As the Lonmin research shows, the annual financial 
statements report some transactions that raise questions about potentially unacceptable (though 
disputed) transfer pricing arrangements.  

From 2011 though, there was a dearth of publically available financial information on Lonmin’s 
private subsidiaries at the CIPC.  This is the same year in which the new Companies Act came into 
effect. In that year, Lonmin’s subsidiaries all filed new Memoranda of Incorporation in line with the 
new Companies Act, affirming their status as private companies under the new Act. However, no 
copies of their annual financial statements were available in the CIPC records any longer. 

Initially, it was thought that this may be related to the change in disclosure requirements in the new 
Companies Act and that these private companies were no longer obliged to have their financial 
statements audited or submitted to the Registrar. We have now learnt, however, that many records 
submitted electronically in 2011 and 2012 were “lost” due to technical glitches occurring with the 
changeover to the new CIPC system. We have also asked whether the financial statements were 

15  As a simple example, in calculating its Public Interest Score, a company will attract a number of points equal to the 
average number of employees during that financial year. A company with an average number of employees over 100 
will thus have a score over 100 and will be obliged to file audited financial statements along with its Annual Return. 
See the CIPC website (http://www.cipc.co.za/index.php/manage-your-business/manage-your-company/private-
company/compliance-obligations/financial-statements/ ) for further information. 
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not filed physically, and have been informed that from 2011 companies were no longer required 
to file their records in hard copy and that those records that are submitted in hard copy are often 
voluminous and are not necessarily checked for completeness.16 

The difficulty of accessing financial statements via CIPC was confirmed in a second instance, though 
possibly for different reasons. In March 2015, AIDC conducted research on possible transfer pricing 
in coal mining and unsuccessfully tried to access the annual financial statements of Total Coal SA 
(Pty) Ltd. Though AIDC managed to access the CIPC ‘file’ for Total Coal, it did not contain a single 
financial statement. The CIPC staff postulated that this may be related to the 2011 – 2012 systems 
error, but the absence of earlier financial statements (which we did find in the Lonmin files) seems to 
indicate that Total Coal is somehow exempt from filing financial statements along with its annual return 
(excluding the possibility that Total Coal before 2011 was obliged to file financial statements under 
old regulations but didn’t do it). It is, in fact, conceivable that the private company Total Coal employs 
fewer than 100 people and that its revenue is low given that much of the revenue would be attributed 
to its mining subsidiaries that conduct the productive activity. Strangely then, the subsidiary of a large 
multinational enterprise could potentially have a low public interest score, and thus be exempt from 
filing its financial statements to CIPC where they could be scrutinised by members of the public.  

2.3 What does this mean for researchers, journalists, and citizens? 

The real and practical benefit of accessing corporate financial information, and the ability to hold 
firms to account, is effectively dissolved. We argue that these differential disclosure requirements are 
both unnecessary and wasteful from a reporting and from a monitoring perspective. From a reporting 
perspective, it would be efficient to have a simple and clear rule for all for-profit companies: you must 
submit your financial statements (whether reviewed or audited) along with your annual return. From a 
monitoring perspective, CIPC employees would know exactly what to expect along with annual return.  

We understand that companies’ legislation, as with all other legislation, has the difficult task of 
balancing a number of often competing objectives. We can foresee a tension, for example, 
between the purposes of the new Companies Act relating to increased simplicity and flexibility in 
the maintenance of companies (section 7(b)(ii)); and the desire for greater transparency and high 
standards of corporate governance (section 7(b)(iii)). However, at the crux of the current argument, 
is that fact that increased transparency does not impose any significant additional administrative 
burden on private companies. 

Why do we say this? The new Companies Act already imposes an obligation on private companies 
to prepare annual financial statements. Though they are not required to have these statements 
audited, one would assume that the financial statements would, in any event, be an accurate and 
comprehensive reflection of the financial position of the private company. Any company of size is 
already producing this information for their own internal benefit.

These private companies already submit annual returns to the Registrar; an obligation that continued 
from the old Companies Act. Proposing that these firms submit their annual financial statements 
(whether audited or not) along with these annual returns does not amount to a significant additional 
administrative burden. However, it does have the unquantifiable, but decidedly positive, benefit 
of additional oversight by members of the public who can interrogate how these firms conduct 
their financial affairs and hold them to account for implementing obligations assigned to them by 

16  Discussion with Khutso Maboya, Corporate Compliance and Disclosure Regulation division of CIPC on 30 March 2015. 
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law.17 The benefits of improved transparency outweigh the cost in terms of administrative burden 
if statements that are already prepared need merely be appended to an annual return that must 
already be submitted. 

2.4 Policy proposals 

We propose that the DTC considers recommending a general amendment to the Companies Act 
that requires all for-profit companies to submit their annual financial statements to CIPC should be 
imposed. If a revenue threshold is imposed, this should be relatively low, so that only those truly 
small and medium-sized are exempted. No subsidiary of a multinational corporation or private 
company that has far-reaching social obligations (such as mining firms) should be exempt from this 
requirement. Imposing such a blanket obligation on for-profit firms would also lower the monitoring 
costs of CIPC. 

In conclusion, we wish to reiterate that one of the greatest lessons to be learnt from the Lonmin and 
Total examples is the extent to which subsidiaries are used as the vehicles for questionable transfer 
pricing. Elsewhere in this submission we show that the subsidiaries, which are the producers, 
employers, and taxpayers in South Africa, are also the entities that transfer significant management 
fees and similar payments to fellow entities, and finally out from South Africa. From simply exploring 
the annual financial statements of Lonmin Plc or any other MNE, one can never decipher the true 
nature and extent of these payments.

17  These include, for example, the obligations of mining firms’ as set out in their social labour plans. 
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3 LonmIn AnD The ISSue oF ‘SubSTAnCe’

In September 2014, the attention at the hearings of the Marikana Commission of Inquiry was 
directed to the finances of the SA subsidiaries of Lonmin Plc. In particular, the hearings interrogated 
the companies’ failure to honour an obligation they had to build 5500 freestanding houses over five 
years. Lonmin had built only three (3) show houses. 

When cross-examining the Lonmin Director Mr Mohamed Seedat, the fact that Lonmin’s SA 
subsidiary Western Platinum Ltd (WPL) paid about R250mn yearly in sales commissions to fellow 
companies over the period 2006-2012, was questioned. In addition, almost the same amount was 
paid every year in management fees to one of these two companies: namely to Lonmin Management 
Services (LMS). Together, these two payments have comprised close to 5% of WPL’s sales revenue 
since 2006. The sales commissions were first paid to Western Metal Sales on Bermuda (WMS) and 
later to LMS. LMS is Lonmin Plc’s external company in SA, or its head office branch. The point in 
time for the shift from WMS to LMS also became an issue because of WPL’s financial statements 
2008-2012. Both the “Special Purpose Statements” directed to SARS and the US$ denominated 
statements directed to shareholders in WPL that are lodged at the CIPC contradicted Lonmin’s 
media statements (save for the FY2011 Special Purpose AFS).

Even if it is not important for the financial affairs of the subsidiary WPL, it is important from the point 
of view of taxation to know where ‘sales commissions’ are paid.  At the time, a so called external 
company of a MNE paid 33% in corporate income tax in SA. The cost for commissions reduces 
the taxable profit in SA (and also reduces the total tax if the “commissions” income is received by 
a “structure” located in a tax haven).

The debate about the “Bermuda connection” also revealed confusion about substance of the 
service WPL was paying for: in what Lonmin outfit do the sales of platinum group metals (PGMs) 
actually take place?     

In a media release dated 23 September 2014, Lonmin commented on the closing down of the 
Bermuda connection 2007/08 by saying: “The move was based on cost concerns (having a company 
registered in Bermuda and operating out of London was expensive) and resulted in marketing 
personnel being based closer to Lonmin’s operations”, i.e. no one was ever sitting on the island 
selling Lonmin’s PGM.18 

In a written Question and Answer session with Mail and Guardian’s Craig McCune published on 
the company’s website in a gesture of disclosure, Lonmin instead repeatedly stated that all sales 
has been made from the subsidiary Western Platinum Ltd in South Africa, not in London and not 
on Bermuda: “Lonmin’s metal is sold directly by Lonmin’s operating subsidiary (WPL) direct to third 
parties at prices which are market prices” or “WPL negotiates prices with customers as all commercial 
entities do”.19 The document contains emails sent to Mail and Guardian, with the September emails 
put first and the August emails at the end. This result is a collage of conflicting answers. One can 
also read: “WMS [on Bermuda / AIDC] and subsequently LMS carry out the marketing function on 
behalf of WPL” – and this is where Lonmin’s narrative settled down in September 2014.20

18  Lonmin (26 September 2014), “Lonmin heeds the law”, Mail and Guardian, 26/9-2/10, page 45. M&G published the whole media 
statement Lonmin made 23 September.

19  Lonmin Plc (10 Oct 2014), Questions and Answers, page 8, 12 and 4 respectively.
20  Lonmin Plc (10 Oct 2014) “Questions and Answers”, page 5.
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Craig McCune also noted that in the 2013 annual report of Lonmin Plc, a table reports over R1bn 
paid to external service providers of marketing and management 2009-2013. This of course relates 
to the degree of substance of the services that the subsidiary WPL pays for to fellow companies. 
We shall discuss this further below.

WMS’s official address on Bermuda is the offices of the law firm Appleby Services. This is “an offshore 
legal, fiduciary and administration service provider” with “offices in the key offshore locations of 
Bermuda, the British Virgin Island, the Cayman islands, Isle of Man, Jersey, Guernsey, Mauritius and 
Seychelles...”21 The address was filed 2003-10-01 in the Company Registry on Bermuda.22

Print Screen 3: WMSL in the Bermuda company register (Source: Marikana Commission)

When Lonmin’s Mr Seedat was asked why Lonmin Plc officially sold its metals from Bermuda in 
cross-examination on 16 September, he referred to tax purposes. This was retracted in the 23 
September press statement. Lonmin Plc’s Q/A document dated 10 October states:

The WMS structure and fee did not provide a tax benefit as there was a CFC [Controlled 
Foreign Company / AIDC] relationship between Bermuda and the UK in terms of which 
Lonmin Plc was required to pay taxes in the UK on the dividends declared by WMS. In 
terms of the agreement WMS has to declare dividends in terms of a dividend distribution 
policy acceptable to the UK revenue authorities. Mr Seedat, whilst continuing with his 
evidence on 29 September, corrected this position and confirmed that the WMS structure 
and fee did not provide a tax benefit.23   

Actually, Mr Seedat did not speak about “the Bermuda connection” at his last appearance 29 
September and he did not correct his position from 16 September even if he spoke quite a lot on 
taxation.24 As for the subject matter: Lonmin Plc hasn’t paid any tax in UK for the last 14 years.25 
UK has a double tax agreement with SA, but not with Bermuda. A dividend paid by WMS would 
have been taxed because of the UK CFC legislation and left a plus taxation in UK, but we find no 
trace of that in the annual reports. 2000-2013, Lonmin Plc paid nil taxes in UK (marked with “-“). 

21  URL: http://en.wikipedia.org/wiki/Appleby_Spurling_Hunter (2014-09-11). 
22  Search Report (8 August 2014), Register of Companies and Supreme Court on Bermuda (print out): Marikana Commission of 

Inquiry. 
23  Lonmin Plc (10 Oct 2014), Questions and Answers, page 7.
24  Marikana Commission  of Inquiry (29 Sept 2014), Real Time Transcription
25  Lonmin Plc, 2000-2013 Annual Reports and Accounts; (search for: “Double tax”).
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We conclude that WMS (Bermuda) never paid any dividends, possibly because of huge expenses 
balancing the sales commissions, leaving no significant profit from which to hand out dividends. We 
know nothing about the expenses of WMS, even if one can guess that the off-shore law firm took 
a share of the pie. Lonmin didn’t want to lodge the AFS of WMS at the Marikana Commission and 
make them public, but had them available at their head office in SA.26 

A change in the legislation that the receiver of a regular payment from a fellow company in SA must 
lodge its AFS at CIPC would take care of that matter. The responsibility for this to happen should 
of course lie with the mother company. The only valid argument against it, for what we can see, is 
that South Africa cannot do that alone, because the country must compete with others in creating 
a friendly enough environment for profit-shifting, tax evasion and tax dodging. 

Using data in Lonmin Plc’s CFO Mr Simon Scott’s written Testimony to the Marikana Commission 
dated 29 September (Mr Scott was never cross-examined) and in a document that in short and 
optimistically was called “Facts agreed”,27 the following table of sales commissions paid to and 
marketing costs incurred by LMS can be made, not taking the costs of WMS in FY2007 and 2008 into 
account (of which we know nothing). The table gives an idea of marketing costs at LMS in relation 
to commissions paid and if the extreme margin can truly reflect an “arm’s length” relationship (Print 
Screen 4 below for a greater picture). The 2009 jump in Table 1 is due to a large contribution to the 
“Jewellery Council”, Mr Seedat guessed during cross examination 29 September.28 

R million Sales Commissions LMS’ “Marketing Costs” LMS’ SURPLUS

FY2007  276 (whole amount to WMSL) 3 n.a.

FY2008 335 “half of that to WMS” 26 141 

FY2009 181 154 27 

FY2010 232 20 212 

FY2011 280 17 263 

F2012 204 19 185 

Table 1: CFO Scott’s 29 Sept 2014 Testimony on LMS’ finances, taking half of the commissions FY2008 when 
calculating that year’s surplus (Source: Tables in Scott’s testimony and in Lonmin’s “Facts Agreed” document 
plus own calculations)

Notwithstanding LMS’s profit margins on its marketing service displayed in Table 1 (which seems to 
reflect the client WPL’s enormous gratitude), Lonmin Plc also report that is uses external marketing 
and management services, as we mentioned before. The section “A Deeper Look” in the 2013 annual 
report has a line item “Management and Marketing Service” recorded for the years 2009-2013. 
Internally, WPL paid R1.742bn for marketing and management from 2009-2012, but according to the 
table in “A Deeper Look” R1.029bn was also paid by the whole Lonmin Group to external providers for 
these two services during the same period.29 When asked about this by Mail & Guardian, the repeated 
reply in different variations is “Lonmin pays management and marketing fees to LMS only”, as if the 
respondent had suffered a stroke.30 So we have to both interpret and analyse. 

26  Evidence Leader Chaskalson SC was allowed to see AFSs of WMS at Lonmin’s offices but not copy them, controlling that WMS 
had been “dormant” since 2009.

27  Lonmi / Marikana Commission (2014) “FACTS AGREED BETWEEN LONMIN AND THE EVIDENCE LEADERS TO AVOID THE NEED 
FOR INTRODUCING CONFIDENTIAL AGREEMENTS AND DOCUMENTS AS EXHIBITS IN THE COMMISSION”; 8 page pdf docu-
ment ending with tables over transfers, given to Evidence Leader Chaskalson SC at the Lonmin offices beginning of September. 
This is a part of the Marikana Commission’s exhibit SSSS5.

28  Marikana Commission of Inquiry (Sep 2014), Real Time Transcriptions, page 38470.
29  Lonmin Plc, 2013 AR, page 174.
30  Lonmin Plc (10 Oct 2014), Questions and Answers, page 5.
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Lonmin Plc has two big customers. Lonmin Plc’s 2012 AR reads: “We have long-term cornerstone 
customers in BASF and Mitsubishi. We deliver our metals directly to them and their underlying 
customers. Together with our customers we continuously analyse and review market trends to 
inform our investment decisions.”31 BASF and Mitsubishi stood for 78% of Lonmin sales in 2012 
(2011: 86%).32 A great deal of a sales department’s job at Lonmin, wherever it is located, should no 
doubt be to handle these two relations.

In the merger notice lodged at the SA Competition Commission on the Southern Platinum acquisition 
in 2005 we find a sentence: “Note: All sales by Lonmin into Japan are made via Mitsubishi Motor 
Corporation”.33

We deem it likely that Mitsubishi has been paid a commission for this sales service or compensated 
in some way. The same might be the case for BASF, which does sell PGM at the London market that 
originate from Lonmin’s mines. This Lonmin customer is in fact one of four players that decide the 
spot price of platinum and palladium on the London market, two times a day in a teleconference. 
Together with a unit at Goldman Sachs, HSBC Holdings Plc and South Africa’s Standard Bank, 
BASF in November 2014 became implicated in a law suit. The companies are accused by Modern 
Settings LLC (USA) for unlawful price fixing since 2007.34 

BASF is selling PGM in Europe and has cooperated with Lonmin Plc since more than a decade, like 
Mitsubishi. Commissions to BASF might be a part of the external costs for management and sales 
services accounted for in Lonmin Plc’s 2013 Annual Report, but which existence are also denied 
by the company. 

3.1 Commission as payment for “taking all risks”?

Under cross examination 16 September Lonmin’s Mohamed Seedat argued that the Bermudian 
“structure” WMS had been paid R250 million rand in commissions every year because it was taking 
all the risks. 35 Mr Seedat argued that this was the common arrangement in the whole mining industry. 

In August, Lonmin was already made aware that the “Bermuda connection” would be brought up 
in cross examination. The question was whether the transfers were affordable, to put like that, 
considering that Lonmin had completely abandoned its legal obligation to build 5500 mineworker 
houses over five years, mainly because they were unaffordable. It is therefore likely that the lengthy 
answer to Lonmin’s own advocate Mr Burger SC was prepared, which makes it even more interesting. 

Mr Seedat’s way of legitimising the sales commission to WMS on Bermuda is contradicted by all 
financial statements of WPL and Lonmin Plc’s annual reports. We would like to recommend the 
Davis Tax Committee to investigate if arguments along such lines are accepted by the SA Revenue 
Services in disputes with mining companies about transfer pricing.  

31  Lonmin Plc, 2012 AR, page 44.
32  Ibid., page 120.
33  Competition Commission South Africa (2005-04-01), Merger Notice, page 26 in the bundle on Southern Platinum and AfriOre 

merger delivered to the Marikana Commission. The whole passage on the five most important customers has been censored by the 
SACC, but this sentence remained. 

34  Jonathan Stempel (2014-11-25) “Goldman, BASF, HSBC accused of metals price fixing - U.S. lawsuit”, Reuters, available at url: 
http://uk.reuters.com/article/2014/11/25/uk-platinum-palladium-lawsuit-idukkcn0j92j420141125 (2015-03-10).

35  This is Mr Seedat’s expression during the 14 September interrogation at the Marikana Commission.
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There is no discussion in annual reports or WPL’s annual financial statements of any party being 
paid for taking risks. There is on the other hand the mandatory enumeration of different kinds of 
risks taken by WPL itself. This is how a transfer of risks takes place according to Lonmin Plc’s 2012 
and 2013 annual reports:

A sale is recognised when: the significant risks and rewards of ownership have passed to the 
buyer (this is generally when title and insurance risk have passed to the customer, and the 
goods have been delivered to a contractually agreed location); recovery of the consideration 
is probable; the associated costs and possible return of goods can be estimated reliably; 
there is no continuing management involvement with the goods, and the amount of revenue 
can be measured reliably. In certain circumstances, for example sometimes in the sale of 
part-processed material, metal prices at the point of sale may be provisional. The impact of 
changes in metal prices to the point of settlement are [sic] reflected through revenue and 
receivables. All third party metal sales are recognised as revenue.36

Thus: transfers of risk are connected to a sale being concluded or almost concluded, to an external 
customer. As can be expected, there is no mention in Lonmin documents of any other transfer of 
risk other than through a sale.

According to Seedat, however, it instead works like this: “[A]s soon as they leave the boundary 
of the refinery, it becomes owned by this marketing company and all risks then pass on to this 
marketing company…” 

The notion of a “pass on the metal” to WMS on Bermuda in a fictional transaction without a purchase 
avoids the crucial issue of real activity, the issue of substance. Mr Seedat did not argue that WMS 
actually had been doing a job of marketing and selling:

“Western Metal Sales, again it’s not an unusual arrangement to have a marketing company 
which is generally located in a jurisdiction where the tax regime is much more favourable... 
many of the mining companies … have this arrangement… And what happens is that the 
moment the metal, in this case the platinum and platinum group metals are produced, as soon 
as they leave the boundary of the refinery … it becomes owned by this marketing company 
[sic] and all risks then pass on to this marketing company and what kind of risks? Well, there’s 
logistical risks. You could lose product in transfer, the price could significantly drop from the 
day you pass the metal on to the marketing company to the day it sells it. The counter-party risk 
in terms of the customers and payment are risks that are taken on by this marketing company 
and the costs of bearing these risks translate into a charge that the marketing company charges 
for the metal itself and I’ve seen these charges range from, in Lonmin’s case while it had this 
arrangement, around 2% to cases where it could be as high as 7, 8%, depending on the risk. 
All of these arrangements are subject to scrutiny by our auditors, subject to scrutiny by SARS 
both – I’m talking about the marketing arrangement as well as the LMS entity and throughout 
the period there have not been any concerns raised by SARS with these arrangements.”37

The argument that a marketing company, whether it is WMS or LMS, is charging WPL for taking 
over all risks without taking over ownership does not fit with the figures and texts in any financial 
statement, (which always have a long section that discusses the different types of risks that Mr Seedat 
mentioned). It has no practical basis and cannot be defended theoretically. Even if there would be 

36 Lonmin Plc, 2013 AR, page 112 and 2012 AR, page 110.
37  Cross examination of Mr M I Seedat: The quote is from Marikana Commission of Inquiry (14 September), “Real Time Transcription”; 

pdf named: “day292-140916, page 38232f.
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real substance in the sales services, the party that charges a 2% (or whatever) commission on total 
revenue will never take on more than 2% of the risk that the price drops, (or of an unfavourable 
change in the ZAR/US$ exchange rate, or that a whole cargo is lost, etcetera). All risks are born by 
the owner of the product, even if the owner of course can be insured: “WPL, EPL38 and Lonmin buy 
most of their insurance through LIL”, i.e. Lonmin Insurance Ltd, which was moved from Bermuda to 
Guernsey in 2013, and LIL is not the alleged sales company or “structure” WMS.39

We think that the Davis Tax Committee should investigate if SARS historically accepted such a false 
argument as the one developed by Lonmin’s Mr Seedat on 16 September as defence for transfer 
pricing arrangements without any or little commercial substance and if SARS does so today.

3.2 Transfer pricing and margins of acceptance

From 30 August 2012 to 31 March 2013, WPL’s did not pay sales commissions and management fees 
to LMS. The decision had been taken that these charges were “unfair” at the time. The unfairness 
agreement is mentioned in the “Facts Agreed” document. This information led Mr Chaskalson SC 
to ask Lonmin’s Mr Seedat if not Lonmin Plc/LMS also could have waivered R665mn of transfers 
to LMS during five years up to 2012 (during which period a R2.5bn was shifted out from WPL in 
the form of commissions and fees), in order to meet the legal obligation to build 5500 mine worker 
houses instead of three (3).40 The R665mn figure came from a Lonmin house building budget at the 
time – a budget that never was implemented.

The underlying issue is the “arm’s length agreement” concept. Are the rules that regulate the 
transfers and the size of commissions and fees “market related”? As for the size, Lonmin’s answer 
to Mail and Guardian was: “Lonmin has done transfer pricing studies that confirm that our fee 
margin is at the bottom range of the margin interval.” We also saw Mr Seedat above quoted saying: 
“I’ve seen these charges range from (…) around 2% to cases where it could be as high as 7, 8%, 
depending on the risk.” Indeed, from practitioners AIDC has recently been given examples from SA 
coal mining of a 4% ”marketing fee” and a 7% sales commission (Chapter 5). For SA Ferro-chrome 
mining we have been shown an example of a 9% “sales commissions”, questioned by minority 
shareholders, but paid cross border to  companies incorporated in low tax countries outside Africa, 
or to head office companies in SA. It is interesting to ask, as does Bevan Robert Jones implicitly in 
a paper to the Davis Tax Commission on the SA coal market, why so much of sales are done from 
subsidiaries outside SA.41 At Implats a group of 4-5 employees sells the PGMs from offices in South 
Africa, we have been told. The service isn’t outsourced.42 

What sets the level of inter-company commissions and fees? The Lonmin case disclosed and 
debated during the Marikana Commission hearings, other examples set out in this submission to 
DTC, anecdotal evidence, and discussions with practitioners outside the realm of the big MNEs, 
indicate that the following could be hypothesised and investigated further: 

38  EPL is short for Eastern Platinum Ltd (not to be confused with a Canadian company that has the same name and that owns the 
Barplats Mining Ltd we discuss in the last chapter of this paper.

39  Lonmin Plc (10 October 2014), “Questions and Answers”, page 12 at URL: https://www.lonmin.com/downloads/QA_Al-
legations_of_Tax_Evasion_Lonmin_Plc_101014_FINAL_3.pdf . Despite this reply to Mail and Guardian, Lonmin 
Insurance Ltd (LIL) is not mentioned in the AFSs of the two Lonmin subsidiaries WPL and EPL under the headline “Related Party 
transactions”.

40  Marikana Commission of Inquiry (29 Sept 2014), Real Time Transcription, pages 38458ff.
41  Bevan Robert Jones, “Global Commodity Markets, Local Developmental Pricing” Thebe Resource Incu-

bator NPC. Submission to the Davis Tax Commission in March 2015.
42  Telephone interview 11 July with former Chief Executive for Marketing at Impala Platinum, Derek Engelbrecht (retired 30 June 

2014).
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o	 A situation of no (or very small) commercial substance is seemingly accepted 
by majority owners, auditors and SARS representatives if the commission or fee 
is low enough in percentage terms (which doesn’t necessarily means small in 
absolute amounts of rand as the case of Lonmin shows);

o	 and, quite independently of that, the issue of risk requires further evaluation; 
but not risk in the sense used by Mr Seedat during cross examination at the 
Marikana Commission, but “risk” in the sense of how much risk that responsible 
parties are prepared to take in relation to tax auditors and their implementation 
of tax legislation; i.e. a “tax audit risk”.  

We would venture to say: It is in that social and historical framework that transfer pricing levels are 
set, and how one should understand propositions like: “Margins across the Group are regularly 
reviewed, and are reasonable. Our accounts are subject to external audit, and our affairs subject 
to scrutiny by the South African and United Kingdom tax authorities.” Or, as we already quoted: 
“Lonmin has done transfer pricing studies that confirm that our fee margin is at the bottom range 
of the margin interval”.43  

A subsidiary of a multinational company doesn’t choose between competing marketing or 
management companies. There is of course no market for internal transfer pricing constructions 
with “structures” in tax havens or with head office companies, (other than that law and accounting 
firms compete in how to set up and monitor the best arrangements). These are inter-company 
agreements decided by the majority shareholder outside of markets for management or marketing 
services, but, we would say, inside of “best practice” traditions built on experience of what is 
historically below the radar of, or accepted by, SARS. 

If there is the “limits for grace” in relation to tax authorities, there might also be a political limit for the 
patience of minority shareholders. They might revolt against too heavy invoicing of the mine where 
they are junior partners. As the transfer pricing debate is becoming more public, legitimate and well-
informed, political tension between “big and small capitalists” can be expected to grow. In South 
Africa this tension is racialised via the BEE system. Here we are witnessing the first signs of “social 
unrest” and civil (or business) disobedience within the business class. One example is the case 
of Mmakau Mining and its strained relation with Total Coal SA explored in Chapter 5. Behind this 
conflict lie transfer pricing arrangements that deplete the funds of the coal mines where Mmakau 
Mining is the junior partner.

3.3 Transactions within the same ‘legally indivisible’ company

The external company LMS is mentioned by name for the first time in the 2013 annual report of 
Lonmin Plc. South African staff of the Lonmin Plc head office starts to be accounted for from the 
2010 annual report onward, when such staff is moved to SA.44 As a head office company and 
name, however, LMS has existed since before 2005, when it as far as we can see was closed 
down that year as a subsidiary and restarted as External Company, i.e. in another legal form and 
with a new company registration number.

Before 2011, LMS and Lonmin Plc have been involved in transactions as two parties inside and 
outside SA although they are “legally indivisible”.45 Thus, from a resource transfer, accounting and 

43  Lonmin Plc (10 Oct 2014), “Questions and Answers”, page 6f.
44  Lonmin Plc, 2011 Annual Report, pages 32 and 73, mentions the move of “the operational head office”.
45  Lonmin Plc, AR 2013, page 68: “A branch of Lonmin Plc operates in South Africa, trading as Lonmin Management Services 

or ‘LMS’ and which is registered in that country as an external company with company number 1969/00015/10 [it should read 
1969/000015/10 – aidc] The branch and the English company are legally indivisible.”
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tax point of view, the “SA branch” and the “English company” are divisible. We believe this is of 
general importance. We think that SARS should be asked by DTC how this is dealt with, because 
it appears as if internal trade between the foreign and the SA part of the head office can be 
invisible in the AFSs of the tax liable External Companies.

Two tables in the Testimony by Lonmin’s CFO Mr Simon Scott to the Marikana Commission 
illustrate this (Print screen 4 below). The Testimony gives an unorthodox account for LMS’ 
incomes and costs. First, in a table at the top of the page, Mr Scott deducts a ‘management fee’ 
paid to Lonmin Plc 2007-2010 before he reports LMS’s “Total income” in the financial statement. 
LMS now has a reduced “total income”, which is starting point for calculating LMS’s operating 
profit in the lower table. In that table, which summarises its accounts, the management fee to the 
English part of the same company is not accounted for as an operational expense. 

That the R429mn transfer to “PLC” 2007-2010 is invisible in the AFS of LMS doesn’t alone affect the 
operating profit (that after taking financial incomes and costs into account will be liable for tax). The 
reason is that LMS’s total income and operational costs have been cut by the same amount. 

Now, does this mean that the total tax expenses of Lonmin weren’t affected? In our 
understanding, this depends on whether the management fees to UK included a mark-up. If it is 
a common practice among MNEs to let their external company in SA – the SA branch of the head 
office – trade with the foreign part of the same head office and if SARS historically has accepted 
such a practice or if some tax auditors are unaware of it, then many companies might add a mark-
up when doing these transactions. 

To illustrate that point clearly, we will end this chapter with a fictitious example showing a “worst 
case scenario” from point of view of taxation: in that example, the whole cost paid to the other 
part of the head office is nothing but a mark-up.

But let us first look at CFO Simon Scott’s tables.

 

Print Screen 4: CFO Simon Scott’s unorthodox accounting for LMS’s Incomes and costs in LMS’s Annual 
Financial Statements.
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Explaining the transfer “Management fees paid to PLC”, CFO Mr Scott has added: “The fee paid 
to Lonmin Plc is for services that it renders LMS and for which it in turns incurs costs.” There is no 
account for these costs other than labour costs, which we find in the Company Accounts of Lonmin 
Plc’s annual reports. A study of the summarised account for remuneration and number of staff in 
the Company Account part of Lonmin Plc’s annual reports and reviews 2007-2013, produces the 
following table. 

Table 2: Number of Head Office staff in UK and in SA. SA staff is LMS staff, with labour costs (UK+SA and 
SA only) reported by Lonmin in rounded US$mn. For 2011, the 2012 AR has been used as 2011 AR obviously 
reports number of staff in UK and SA incorrectly (Lonmin Plc, 2007-2013 Annual Reports) 

When translating this table into rand, using each financial year’s average exchange rate from 
Lonmin Plc’s annual reports, the following table appears.

Table 3: Labour costs in rand in SA (LMS) and UK (English company). The rounding off to closest US$1mn in 
Lonmin Plc’s Company Accounts, gives a span of +/- R60,000-R80,000 around the values in the table depend-
ing on year and exchange rate. TCTC means “total cost to company” and includes other labour costs than 
wages and salaries (Lonmin Plc, Annual Reports 2007-2013).

We don’t know what the distribution looks like within the extremely high remuneration average of 
some 45-50 management and administrative Lonmin staff that despite the high costs for their labour 
accomplishes profit margins up to of over 60%, making them the most profitable staff in the whole 
group. These are neither the 10-12 Directors nor are they the about 15 ‘purview managers’ in salary 
category “F”.46 We must add them to the income elite of Lonmin and conclude that it comprises 
of some 75 individuals, or about 0.2% of the total workforce (including 8000 contractors). Tax 
considerations aside, Table 3 is another illustration that transfer of resources from local subsidiaries 
doesn’t have to be only about tax planning. It shifts away resources from local needs and wages 
to serve other purposes. At the end of the day, the economy is about consumption, and this is how 
consumption is allocated.47

46  The number of purview managers in salary category F was sourced at Department of Labour for the Marikana Commission in the 
background pear work mentioned before. Number of Directors is given in Lonmin’s annual reports.  

47  Adam Smith (1776), Wealth of Nations, Book 8 Chapter 4: “Consumption is the sole end and purpose of all production.”  
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As for taxation, we saw that Lonmin Plc has paid no tax in UK 2000-2013. CFO Simon Scott 
added: “LMS is subject to taxation in South Africa, and Lonmin Plc to taxation in the United 
Kingdom”, but there are obviously no practical consequences from that fact in UK. Depending on 
how SARS would judge the substance of services provided, sending one part off as management 
fees to UK from an external company to its own head office can however have tax consequences 
in SA. At the time in question the tax rate on an external company was 33%. The division of the 
“legally indivisible” Lonmin Plc head office can result in lower tax expense for the group. 

Consider the following very simplified and fictitious example:

Table 4: In this fictitious example, revenue is R200mn, costs for external services are R50mn and the trans-
fer from the external company in SA to the foreign part of the same company is R50mn in “management 
fees”. Example 1 applies standard text book booking of costs and incomes in the accounts of the head office 
branch in SA. Example 2 is how this would be recorded in LMS’ Annual Financial Statements following Lon-
min’s CFO’s Testimony: the fees to UK are now out of sight and the income is reduced by the same amount. 
Example 3 in the table shows a ‘worst case scenario’ where the cross border transfer within the same legal 
subject must be regarded as a pure transfer of earnings, originally generated by a local subsidiary. Resources 
have just been moved from one drawer to another in the same firm. 

Measured as a 20-37% share of LMS’ income, the fees to UK are completely out of bounds 
of management fee  rates mentioned before. It would clearly have been in order to include the 
internal agreement between “Plc” and LMS in the “Facts Agreed” documents to the Marikana 
Commission – if such an agreement exists or can legally exist, considering that we speak of two 
“legally indivisible” parts. 

Table 5: The management fees paid by LmS (SA) to Lonmin Plc (uK) 

LMS True INCOME Fees to PLC Fees/Income

FY2007  R   336 230 637  R       88 046 150 26,2%

FY2008  R   490 350 273  R       98 117 583 20,0%

FY2009  R   360 015 839  R    134 578 958 37,4%

FY2010  R   453 108 256  R    108 620 197 24,0%

FY2011  R   546 789 599  R                        -   0,0%

FY2012  R   399 731 721  R                        -   0,0%
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Save for FY2007, where the ‘sundry income’ was very high, the fees’ share of income has been calculated 
on the sales commissions and management fees collected by LMS only.  (Source: Print Screen 4 above from 
CFO Simon Scott’s Testimony).

Lonmin never “gave away” the AFS of LMS to the Marikana Commission and there is no information 
about taxation in Simon Scott’s Testimony. We would like to suggest to the DTC that it recommends 
that MNE’s external companies (their branches in SA) should be obliged to file their AFSs at the 
Registrar of CIPC.48 They make separate AFSs, because they are taxed, but these documents are 
not filed, judging from what can be found in the LMS file at the CIPC, where one only finds Lonmin 
Plc’s annual reports and no other financial statements.

Mr Seedat said during cross examination: “I’m trying to go by memory but LMS I think paid tax of 
about R100 million in 2011 and I think in 2012 it paid taxes of around R70 million in South Africa. So 
this notion that money is siphoned out without the full benefit being obtained in South Africa, due 
benefit, for examples taxes, etcetera, that’s not correct.” He added, referring to Mr Scott’s tables: 
“These are after tax amounts that are submitted through finally to PLC”.49 It is not perfectly clear 
what is meant – the huge operating profit of LMS (Print Screen 4) is reported before tax and financial 
incomes and costs and CFO Scott’s Testimony didn’t inform on taxes paid by LMS. 

What is clear, however, is that it might be useful from a corporate tax point of view to have a branch 
company that divides the MNE head office in two parts that transact with each other. 

3.4 The 2006 “acquisition” of messina

The WPL 2006 and 2007 financial statements have a one page note called “Acquisition of Messina 
Limited”.  Messina Ltd is the holding company of Messina Platinum Mines Ltd. From July 2006 
these two entities became subsidiaries of WPL.50 This ended a process which started in 2005 when 
Lonmin Plc bought the Southern Platinum Corporation and its subsidiaries.51

WPL is 82% controlled by Lonmin Plc whilst the other 18% of shares are controlled by the BEE 
partner Incwala Resources. 

The cash payment from WPL to its parent company Lonmin Plc was R758 million.  The “acquisition” 
was not reported in the public annual reports and it did not change the fact that the parent company 
stills controlled them both. 

48  The file of LMS at CIPC only contains the annual reports of Lonmin Plc. There are no separate financial statements of the external 
company LMS  filed at the CIPC.

49  Marikana Commission of Inquiry (29 Sept 2014), Real Time Transcriptions, page 38471.
50  In the 2008 Financial Statement from WPL the Note “Investments in subsidiaries” also lists Vlakfontein Nickel (Pty) Ltd, but its 

ownership is not recorded on the CIPC report form. It is a small asset.
51 Lonmin Plc, 2005 Annual Report, page 7: “On 15 April 2005, the Company announced that its wholly owned subsidiary, Lonmin 

Investments Canada Inc. (the ‘Offeror’), had made a cash offer to the shareholders of Southern Platinum to purchase all of the is-
sued and outstanding common shares of Southern Platinum at a price of C$2.66 per common share. The offer was subsequently 
extended and eventually closed on 28 June 2005, at which time the Offeror had acquired 85,096,881 Southern Platinum shares 
representing approximately 97.2% of the aggregate number of Southern Platinum shares issued and outstanding. Under Canadian 
law, this enabled the Offeror to acquire compulsorily all outstanding shares, which process was duly completed on 28 July 2005, on 
which date Southern Platinum Corp. became a wholly owned subsidiary of the Group.” At that time, Southern Platinum Corpora-
tion in Canada wholly owned Southern Platinum (Cayman islands Corp), which in its turn owns 91.5% of Messina Ltd, which wholly 
owns Messina Platinum Mines Ltd in SA. The Canadian holding company also owns 50% of the shares in “Messina Platinum JV 
(SA) – Unincorporated” and its subsidiary on Cayman Islands owns 100% of “Southern Era Mining & Exploration SA (Pty) Ltd”. The 
document with the full organogram was available on the internet, March 2014.
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WPL’s direct ownership of Messina made it possible to deduct R1.9 billion from WPL’s profit before 
corporate taxation recorded in the 2008 annual report: 100% of an inter-company loan from WPL to 
Messina Ltd that stood at R1.172bn in 200852, plus 80% of the estimated value of WPL’s investment 
in 2006 (R730.7 million). These assets were declared impaired – i.e. having no value – in 2008 “due 
to economic conditions and lower commodity prices”.53  WPL had the right to deduct these losses 
from its taxable profit before corporate tax.54 At a tax rate of 28%, the value of these two deductions 
from the 2008 gross profit is worth some R530 million in reduced taxes, just to give a benchmark.

The inter-company loan to Messina that is impaired in 2008 was given in 2006 and has increased up 
until 2012. The increase of the loan has been impaired every year, reducing the taxable profit. The 
2012 financial statement at our disposal is denominated in US dollars. The impaired loan increases 
again from US$ 184.1 to US$187.8mn and the additional claim of US$3.7 million is again declared 
impaired, as it has been since 2008 (2009: R159mn; 2010: R60.5mn; 2011: R82mn).55 If this steadily 
increasing loan instead had been booked as equity, i.e. as an yearly addition to the risky investment 
in 2006 (which it by all means is, in our understanding), it would not be possible to use the whole 
additional amount supplied to Messina every year to reduce WPL’s taxable profit. 

As we write this, we just got access to WPL’s 2013 AFS lodged at CIPC. It is denominated in US$. 
FY2013, the loan to Messina in fact decreases by US$25.9mn (or by R239.7mn).56 This is done by a 
”reversal of impairment”, and not by Messina paying anything back. There is no explanation for this 
manoeuvre in the WPL’s AFS and there is no news about the Messina mine in Lonmin Plc’s annual 
report 2013. The (still completely impaired) loan amount now becomes lower (R1.486bn). After the 
accounting operation its worthlessness is now worth less, as it were, and a part (R239.7mn) of what 
previously reduced the taxable profit 2008-2012 (R1.473bn) is now added to it (even if WPL has 
built up a so called tax income over the years: In WPL’s Comprehensive Income Statement 2013, 
profit before taxation (US$188.6mn)  is lower than after taxation (US$227.8mn)).57

The peak profit making years were 2005 to first half of 2008. In February 2007, another acquisition 
of the AfriOre group costing US$413 million was finalised.58 After that Lonmin Plc owns 100% of 
AfriOre Limited, located on the British Virgin Islands (B.V.I.).  AfriOre in its turn owns 76% of the 
Akanani mine while the remaining 24% share is owned by Incwala Resources. 

In 2008, the global financial meltdown led to a downturn in the platinum price.  The Akanani mine 
never took off.59 It was declared impaired in the 2013 financial report.60

To buy the Messina shares in July 2006 from its parent company, WPL took a R2.3 billion loan 
from a consortium of banks.61 It is reported fully paid in the 2011 financial statement. This loan 
makes the R758mn net transfer to Lonmin Plc in 2006 possible. The interest payments on the loan  
 

52  WPL, 2007 Special Purpose AFS, Note 22, 29 and 32.
53  WPL, 2008 Special Purpose AFS, Note 4.
54  Ibid. The 2007-2011 Special Purpose AFS and the 2012 AFS (denominated in US$) were lodged at the Marikana Commission in 

September 2014 and have Exhibit number SSSS5.
55  WPL, 2012 AFS, page 27.
56  It is possible that this is a net amount, as the moth balled Messina mine incurs costs. We use the exchange rate 9.24, from Lonmin 

Plc’s 2013 annual report. We are not sure however, what principle for exchange rates Lonmin is using in the 2013 AFS from WPL. 
On page 25 it says that “Messina Limited was impaired by $ 98,349,179 in 2008”. The amount in ZAR in the 2008 Special Purpose 
financial statement is R1,171,681,974. This gives a ZAR/US$ ratio of 11.91. The exchange rate used in Lonmin Plc’s annual report 
2008 is 7.45. 

57  WPL, 2013 AFS, page 9. CIPC archives.
58 Lonmin Plc, Annual Report 2007, page 4 and 6.
59 Lonmin Plc, Annual Report 2008, page 6: “…given our focus on cash management and the current state 

of the credit markets, we believe it prudent to put these projects, including Akanani and Limpopo, on a 
care and maintenance basis for the short term.”

60 Lonmin Plc, Annual Report 2013, page 102.
61  WPL, 2007 Special Purpose financial statement, page 37.
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are tax deductible in SA. They would not change taxation if paid in UK because of the double tax 
agreement. Lonmin Plc pays nil in tax in UK 2000-2013 anyhow, as mentioned before. 

In July 2005, Lonmin Plc acquired all shares in the Southern Platinum group. Lonmin Plc’s 2006 
annual report reads: 

“As a result of the Company’s acquisition of Southern Platinum Corp. in July 2005, the Company 
acquired a 91.5% interest in Messina Limited, a company incorporated and listed in South Africa 
which operates PGM mines in the Limpopo province.62

In January 2006 the remaining shares were bought and the whole purchase was “subsequently 
sanctioned by the High Court of South Africa on 24 January 2006.”63 That the subsidiary WPL bought 
the shares from Lonmin Plc six months later is not reported by Lonmin Plc in its annual reports 2006 
or 2007. From 2008, “Investment in subsidiaries”, Lonmin Plc Company Accounts reads:

The Company’s investment in shares in Group companies are [sic] stated at cost less 
provision for impairment. The principal subsidiaries of the Company [Lonmin Plc] are LSA 
(UK) Limited and AfriOre Limited. LSA (UK) Limited holds the investments in WPL, EPL and 
Messina Platinum Mines Limited. AfriOre Limited holds the investment in the Akanani (Pty) 
Limited.64

Contrary to what is said in the Company Accounts, it is not LSA (UK) that holds the investment in 
Messina. It is WPL. Lonmin Plc’s annual reports do not communicate WPL’s 2006 “acquisition” of 
Messina to their readers. 

Double tax agreements are obviously an incentive for MNEs to place as much as possible of 
expenses in South Africa that are deductible from the taxable profit. Without such tax planning they 
would rather naturally occur in the country of the parent company.

62 Lonmin Plc, Annual Report 2006, page 6.
63  Ibid.
64 Lonmin Plc, 2008 and following Annual Reports, Company Accounts, Headline: “Investment in subsidiaries”. 
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4 The InDePenDenCe oF The  
 muLTInATIonAL AuDITIng FIrmS

A public argument broke out in September 2014 about Lonmin’s claim that the “Bermuda 
connection” was phased out at the second half of the 2008 financial year (ending 30 September 
2008) and terminated from the 2009 financial year (that starts 1 October 2008). Lonmin insisted in 
statements to media that Western Platinum Ltd (WPL) since 2009 had paid 100 percent of both the 
commissions and fees to LMS. 

All WPL’s annual financial statements up until 2012 say that the sales commissions to Bermuda 
continued. The only exception is the 2011 financial statement. The facts are easily accessible at 
the Marikana Commission (in Exhibit SSSS5). A picture from the 2010 AFS (lodged at the CIPC) 
is shown below. Later in an email to AIDC’s Dick Forslund, the independent auditor KPMG joined 
Lonmin’s paradoxical denial by simply quoting Lonmin’s 23 September message to media, only 
adding that Lonmin had “appropriately responded” (the nuance conveyed by “appropriately” should 
be appreciated) to the question when Lonmin Plc answered: “It is incorrect to state that from 1 October 
2008 to 2012 Western Platinum Limited booked sales commission payments to Western Metal Sales 
in Bermuda”. The Lonmin statement only conceded that the 2012 AFS contained “a clear error”.65  

65  Lonmin (26 September 2014), “Lonmin heeds the law”, Mail and Guardian, 26/9-2/10, page 45. M&G published the whole media 
statement Lonmin made 23 September. Email of 7 Jan 2015 to Forslund – in our possession.
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Photo 1: Page 40 of WPL’s AFS 2010, showing sales commission booked as being paid to Western Metal 
Sales Ltd on Bermuda. The 2010 Special Purpose statements to SARS says the same thing (CIPC Archives 
and Marikana Commission’s Exhibit SSSS5 ).

Another example is the conflict mentioned before between the auditor appointed by Mmcau 
Mining and the auditors of Total Coal SA, which is a wholly owned subsidiary of the multinational 
enterprise Total. 

In a letters to the management board of Mmacau Coal and another company, but most important 
to the Director of the Independent Regulatory Board for Auditors in SA, the representative of 
KPMG reports an irregularity, namely that the Directors of Mmacau Coal for a long time have 
refused to sign the annual financial statements. It does not say why in the letter, which we show a 
detail of below with the permission of Mr. Theo de Wet, of De Wet Incorporated.

Print Screen 5: Detail of letter from KPMG to IRBA (Source: Theo de Wet, De Wet Incorporated)

Theo de Wet explains to us that the reason he as an appointed auditor as well as the Directors of the 
minority company doesn’t sign the AFS of Mmacau Coal (and another company) is that the auditors 
appointed by the MNE doesn’t want to include “Related Parties Transactions” in the Notes to these 
statement.66

The minority shareholder auditor demands this based on International Accounting Standard. The 
auditor of the majority shareholder says this information shouldn’t be included. The reason is 
obviously a conflict about the 4% management fees charged on the joint venture Mmcau Coal by 
Total Coal SA, as well as different charges for the use of loading, transport and harbour infrastructure, 
where Total Coal SA has advantageous prices, but pass on the cost to the coal mine with a mark-
up. We will discuss this further in Chapter 5.

In this conflict, we should side with the minority shareholder and the auditor appointed by her. If it 
is possible to circumvent or abandon agreed accounting standard, it will not be possible to trace 

66  Meetings and telephone conversation with Theo de Wet in March 2015.
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or audit transfer pricing arrangements, or for SARS to judge whether or not a transaction between 
fellow companies is made “at arm’s length”. Without disclosing the transactions between “related 
parties: in the financial statements, the relationship becomes hidden.

It is important to know if there are many cases like this and how SARS are dealing with them. 
The response of the Independent Regulatory Board for Auditors to this conflict is of course also 
important.
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5 ToTAL CoAL SouTh AFrICA  

This chapter offers another example of how internal transactions between the subsidiaries of 
multinational firms may reduce the taxable income of all subsidiaries in South Africa. The chapter 
focuses on the relationship between Total Coal South Africa (Pty) Ltd, a wholly-owned subsidiary of 
French petrochemical firm Total S. A., and the ‘junior’ black-owned coal miners that hold shares in 
Total’s South African mining operations. All information and subsequent analysis in this chapter is 
based on interviews with representative of Mmakau Mining and persons with industry knowledge, in 
February 2015.67 The constraints in accessing Total Coal’s financial statements to verify the claims 
made in these meetings is set out elsewhere in this submission and underscores the importance 
of greater transparency and financial disclosure by, particularly, the subsidiaries of multinational 
enterprises. 

5.1 background: relationship between the parties and overview of 
transactions between them 

Mmakau Mining (Pty) Ltd is what is colloquially referred to as a “junior” miner.68 It currently holds 
an interest in four mines, one coal exploration project, and is part of a joint venture with Total Coal 
South Africa (Pty) Ltd that is known as Mmakau Coal (Pty) Ltd. 69 Mmakau Mining has a 51% in 
the Joint Venture while Total Coal SA (Pty) Ltd holds a 49% share. Total Coal South Africa (Pty) 
Ltd is also a partner in each of Mmakau’s mines. Total Total Coal South Africa, as stated above, 
is a wholly owned subsidiary of the French multinational, Total S.A. For ease of reference, the 
ownership structures of the mines in which Mmakau Mining and Total Coal South Africa share an 
interest are presented below. 

ownership structures of mmakau’s four mining assets 

67  We request that the DTC also refers to the submission made by Bevan Robert Jones, and entitled “Global Commodity Markets, 
Local Developmental Pricing” for an overview of the market structure and dynamics.  

68  According to the South African Mining Development Association (SAMDA), a junior miner is a firm with an asset base between R50 
million and R7 billion. See SAMDA presentation to parliament, available at https://pmg.org.za/files/140903samda.ppt

69  Mmakau Mining website, available at http://www.mmakaumining.co.za/index.html. 

Dorstfontein Coal Mine (Pty) Ltd

Mmakau Mining 26% Total Coal SA  74% 

Forzando 

Mmakau Coal (JV) 26% 

Mmakau Mining 51% Total Coal SA  49% 

Schurvekop 

Mmakau Coal (JV)

Mmakau Mining 51% Total Coal SA  49% 

Tumelo Coal Mines (Pty) Ltd

Mmakau Mining 51% Total Coal SA  49% 
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In our conversations with Mmakau Mining, its representatives revealed two instances of transfer 
pricing that can be criticised ; one within our borders (between the joint venture and Total Coal 
South Africa) and the second across borders (between Total Coal South Africa and a London-
based commodities trading arm of Total S.A.). Similar to Lonmin, the transfer pricing transactions 
that must be questioned take the form of sales commissions and management fees. They 
also identified a third suite of (opportunistic) charges levied by Total Coal South Africa, which, 
aside from being unfair, reduce the taxable income of the junior miners in South Africa. These 
transactions are set out in more detail below. 

5.2  Transfer pricing through sales commissions and management fees 

The relationship between the junior miners and Total Coal South Africa is regulated via an exclusive 
supply agreement. The junior miners are thus obliged to sell their entire production to Total Coal 
South Africa (Pty) Ltd. To facilitate this agreement, which is complete and exclusive, Total Coal SA 
(Pty) Ltd levies a 4% “marketing fee” on the joint venture with the junior miners. That is, the junior 
miners “pay” 4% of their earnings to Total Coal South Africa for the privilege of providing their 
entire production to them. As with Lonmin, we must question the substance of such a transaction. 
Though 4% may seem small and even reasonable in percentage terms, it seems decidedly strange 
that a transaction that is already contractually secure (and which probably takes place on terms that 
favour the monopsony, i.e. the single, buyer), should attract a management fee at all, or one of this 
magnitude. Total Coal is a significant partner in the Mmakau Coal Joint Venture and Mmakau Mining 
is obliged to sell to it. It seems that there is no way that the junior partner can decide for the mine to 
buy cheaper management or marketing services from a firm other than Total Coal.

In fact, we refer to the report of Bevan Jones (a previous insider in the coal industry with extensive 
knowledge of the market operations), who argues that the 4% fee seems unreasonable in light of 
the fact that “every trader I know of is dying to get their hands on a reliable source of regular export 
supply”.70 

However, the 4% fee is not even the entire transfer pricing story. Though Total Coal South Africa (Pty) 
Ltd purchases the coal from Mmakau Coal, it does not trade the coal on international markets itself. 
This is done by another subsidiary of Total S.A. based in London. The London-based subsidiary, 
which seemingly does nothing more than trade coal on the international commodity market, levies 
a 7% “sales commission” on Total Coal South Africa (Pty) Ltd for this service. The Total example 
thus raises similar questions as the Lonmin example about the substance of sales commissions, 
management fees, and similar fees paid for services rendered within a group of related parties. 

5.3 base erosion through opportunistic levies 

The third example requires some background about the transport of coal for export. 

In order to move coal from the mines to export customers, miners need access to rail and port 
infrastructure. Large firms effectively control key parts of this essential infrastructure (including rail 
sidings and export capacity at ports). We do not know the exact mechanisms by which these 
essential facilities came to be controlled by a small number of large firms, but understand that it is 
at least partly a historical legacy that has stayed intact since before 1994 up until today. It is a part 
of the “Mineral Energy Complex” ownership structure, as it were. 

70  Jones, B. Global Commodity Markets, Local Developmental Pricing. Page 2. 
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Presently, this affects Mmakau Mining as follows: 

Mmakau Mining does not own a railways siding and does not have a sufficiently large entitlement 
to export all its coal through the Richard’s Bay Coal Terminal. Total Coal South Africa provides 
these services to Mmakau. That is, Total Coal South Africa transports and exports Mmakau Coal’s 
product on its behalf and charges Mmakau certain fees for these services. Total Coal South Africa 
in turn pays Transnet for the use of its rail and port infrastructure. 

Now, due to its size, Total Coal South Africa pays beneficial (lower) fees to Transnet than the fees 
a junior miner would have to pay to use the same services. Simply, Total Coal South Africa gets 
a better deal from Transnet than Mmakau Mining would. Does Mmakau Coal – the joint venture 
– benefit from Total’s cost savings? No, it does not. Instead, this is another opportunity for Total 
Coal South Africa to take profit from the junior miner (or deprive the joint venture coal mine of 
incomes that could be used for higher worker wages).Total Coal South Africa charges Mmakau 
Coal the higher rate and pays the lower fee to Transnet. Mmakau Coal, which has no outside 
option but must provide its coal to Total, pays this higher rate and the management fee, leaving it 
which a much lower (taxable) income. Similar arrangements and mechanisms are in place when 
it comes to access to the port in Richards Bay. This base erosion – Total Coal SA in turn pays 
exorbitant sales commissions to UK that completes that arrangement with a final cross border 
transfer – is not only bad for the fiscus and for the locally hired mineworkers, but also leaves the 
junior BEE miner in a precarious position.

5.4 The call for transparency must be repeated once again 

These examples support our earlier argument for greater transparency and disclosure by the 
subsidiaries of multinational enterprises doing business in South Africa. In the Total case, even the 
junior miner who is party to the Mmakau Coal joint venture cannot fully evaluate the substance of 
the transaction(s) between Mmakau and Total Coal South Africa because the financial statements 
of the Joint Venture do not contain any information on related parties’ transactions. The absence of 
this information has escalated into a stand-off of sorts between the auditors on various sides of the 
joint venture, with the representatives of one side refusing to sign off the annual financial statements 
and the Total auditors reporting them for not doing so (Chapter 4). 

Despite numerous requests, Mmakau Mining has also not been given access to the financial 
statements of Total Coal South Africa to evaluate the magnitude and substance of the 7% transfer 
to the London-based coal trading arm of Total. It is likely that even this transaction would reduce 
the price the joint venture receives for its coal71; yet, the party affected by the transaction is denied 
access to pertinent financial information. 

This example shows that transfer pricing arrangements seem to be remarkably similar across 
firms. They also all point to the fact that it is just as important to study transactions between local 
subsidiaries as it is to study transactions across borders.

71  It makes sense for the monopsonist (the monopoly buyer) to pass these costs onto the supplier who is obliged to sell all of its 
production to it. 
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6 bArPLATS mIneS LTD AnD InTer- 
ComPAny LoAnS

In 2013, AIDC provided some research assistance to AMCU in its retrenchment negotiations with 
Barplats Mining Ltd. The Barplats 2011 annual financial statement was given to AMCU negotiators 
in June 2013 in connection with a retrenchment negotiation. Barplats aimed to retrench almost all 
of its established employees. 

Usually, unions are not provided this type of information from non-listed companies, but the 
management made a “mistake”. A subsequent request for the earlier AFS got no response. It may 
have been possible to get access to earlier audited AFSs of this company after due procedure at 
the CIPC. This wasn’t known by us at this time. 

The starting point of this chapter is a note in this 2011/10 annual report of Barplats Mining Ltd 
made by the auditor from Deloitte. At the time this mine was a subsidiary of “Eastern Platinum Ltd 
Incorporated in Canada” (2007/006318/10).72 

The auditor from Deloitte wrote that “the appropriate approval for intercompany loans in terms of 
Section 45 of the Companies act” hadn’t been obtanied:

 

Print Screen 6: AFS of Barplats Mines Ltd [1986/005057/06], 31 December 2011, page 4.

The 2011 AFS of Barplats Mining shows an accumulated loss since 2005 of R1.265bn (31 December 
2011). 73 The mine was bought from Impala Platinum in June 2004.

72  The company must not be confused with the Lonmin subsidiary that has a similar name. From press statement 5 Feb 2015:  (…) 
“Hebei Zhongbo  would acquire the Company’s entire South African platinum group metal business (including a majority of the 
interests held by the Company’s existing minority partners (“Minority Interests”)) and all loan agreements that Eastplats has with its 
subsidiary companies for a total gross consideration of US$225 million payable in cash” …. See Eastplats company web-
site: URL http://www.eastplats.com/media/news/index.php?&content_id=300  

73  The accumulated loss of Barplats Mining Ltd 31 December 2009 was R694mn.
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6.1 has eastplats’ subsidiary – barplats mining Ltd – ever made a profit?74 

EPL Canada states it has 3220 employees in 2010, of which 1454 were contractors.75 It appears 
to be a small company with the Barplats mine as is central operation.76 The area of the Barplats 
Mining’s operations was however almost as big as those of Amplats, Impala and Lonmin. 
According to Amcu there were about 1150 employees under threat of losing their jobs at Barplats 
in 2013, or practically “all”.77

Print Screen 7: “eastplats: Canada’s largest Platinum group metal Producer”, Power point.78 

A R2.9 billion loan (31 December 2011) contributes heavily to the dismal performance of Barplats 
Mining Ltd. The creditor is Eastplats International Incorporated (E.I.I.) incorporated on Barbados, 
which is a tax haven. E.I.I is a wholly owned subsidiary of Eastern Platinum Ltd in Canada. In 2011, 
the interest on this loan was R226mn. It comprises 58% of the R390mn loss before tax in 2011. 
If Barplats Mining Ltd hadn’t booked an interest cost of R208mn for that loan in 2010, the result 
before and after tax would have been a positive result of R162.7 mn, not a loss of R45.6 mn.79

A Canadian business magazine writes in 2013:

For decades, Canadian companies have flocked to Barbados with their cash in order to 
legally avoid paying Canadian taxes. If a Canadian company wants to expand its business 
outside of Canada, it can create a subsidiary in Barbados where it can park its international 
profits. This way, it legally doesn’t have to pay Canadian taxes on those profits.80

It is awkward that the report does not classify the loan from Barbados in Note 16 as an “Intergroup 
loan”, as it does in Note 15 for two non-interest and non-repayment-term loan from Barplats Investment 

74  Beside the 2011 AFS, that also covers the 2010 financial year, a search on internet gives articles up until 2007 on Barplats Invest-
ment, which is delisted from JSE 2007 when the ultimate Canadian owner Eastplats is listed. Justin Brown, 29 Aug 2005, “Barplats 
reports smaller loss”, Mail and Guardian, http://mg.co.za/article/2005-08-29-barplats-reports-smaller-loss ;Sep 18, 2006 telegram 
in Business Report: http://www.iol.co.za/business/companies/barplats-says-rules-stretched-loss-1.737488#.VRax0vmUfHs .

75  EPL (Canada), Sustainable Development Report 2010 (SDR), page 6. 
76  Ibid., page 29: The value added statement displayed by Eastplats (Canada) only deals with Barplats Mines Ltd.
77	 	News	about	the	retrenchment	at	that	time:	URL	http://www.bdlive.co.za/business/mining/2013/06/26/eastplats-to-suspend-production-at-
crocodile-river-mine	(2015-03-25).
78  The company power point presentation was sourced at URL: http://www.eastplats.com/_resources/presentation/Eastplats_Web-

site_Presentation_25Nov2013.pdf (2014-03-09) 
79  Barplats Mines Ltd, 2011 AFS, page 6. In 2010 the company had no tax expenses and in 2011 the tax expenses of R134mn largely 

come from the recognition of a STC tax (discussed below) and the forced derecognition of a deferred tax asset of R96mn, which 
was derecognised because the company wasn’t expected to be profitable in the near future.

80 Timothy Sawa (7 Oct 2013) “Tax avoidance: Canada-Barbados tax deal loopholes revealed”, CBC News, URL: http://www.
cbc.ca/news/canada/tax-avoidance-canada-barbados-tax-deal-loopholes-revealed-1.1913228 (2015-03-28). 
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Ltd (R473mn) and a small loan from EPL of R3mn.81 The Barbados loan is head-lined “Borrowings”. 
The effective interest rate on it is reported at a ‘prime rate’ standing at 9.39% in 2010 and 9.76% in 
2011.82 This is 2.4 to 2.9 percentage point higher than an R21mn loan from Wesbank Ltd.

Print Screen 8: The loan from Barbados that is not booked as an inter-company loan in Barplats Mines Ltd, 
2011/10 “Annual Financial Statements”, page 16.

The whole page that contains Note 11 “Intergroup loans” is missing from the “Annual Financial 
Statements” (AFS). Amcu was unable to get it on request, just as the union wasn’t given the earlier 
financial reports – which the negotiators asked for, because it appeared from the 2011 AFS that 
Barplats Mines Ltd perhaps never had made a profit. That didn’t seem plausible.83 

Profits can be moved from a subsidiary through payments of interests on loan it received from other 
subsidiaries of a MNE. SA Revenue Service writes:

“Thin capitalisation typically becomes an issue in cases where a South African taxpayer 
is funded either directly or indirectly by non-resident connected persons. The funding 
of a South African tax payer with excessive intra-group, back-to-back or intra-group-
guaranteed debt may result in excessive interest deductions thereby depleting the South 
African tax base.” 84 

In this case, Barplats Mining Ltd’s 2011 balance sheet shows a “negative equity” of minus R359.7 
for 2011. The second part of the balance sheet (Print screen 9) shows that the company’s assets 
are financed by inter-company loans, even if the R2.9bn loan from a fellow company on Barbados 
is called “Borrowings”. For 2011, the company has “recognised” a “Secondary tax on Companies” 
of R36mn in 2011.85 This is no doubt a result of reclassifying some of the interest payments on the 

81  Barplats Mines Ltd, 2011 AFS, page 30.
82  Ibid.: “The loan from Eastplats International Inc. bears interest at the prime lending rate, which was 9% at 31 December 2011 (31 

December 2010: 9%). The interest is payable monthly and the capital amount is payable on demand. Eastplats International Inc. 
has subordinated its right to claim or accept payments of its loan amount until such time as the assets of the company, fairly val-
ued, exceed its liabilities.”

83  Discussion with Gift Antonio at Amcu head office in July 2013.
84  SARS, “Draft: Determination of the taxable income of certain persons from international transactions: Thin capitalisation”, undated 

paper published 2011 (?)on the South African Revenue Service web site. URL: http://www.sars.gov.za/AllDocs/LegalDoclib/Drafts/
LAPD-LPrep-Draft-2013-10%20-%20Draft%20IN%20Determination%20Taxable%20Income%20International%20Transac-
tions%20Thin%20Capitalisation.pdf (2015-03-10).

85  Barplats Mining Ltd, 2011 AFS, page 19. The STC in 2011 was 10%. This would mean that R360mn of inter-company interest pay-
ments has been reclassified as payment of dividends? 
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internal loans as dividends paid from profits, on own initiative, or on the initiative of the auditor, or 
on the initiative of SARS. 

Print Screen 9: The second part of Barplats Mining Ltd’s balance sheet that shows how its assets are financed 
2011 (left) and 2010 (right column). (Source: AFS in our possession).  

On page 31, the 2011 AFS says: “Continued support from the holding company Eastern Platinum 
Limited, is an important element of the company’s short, medium and long term funding (…).” More 
exact, however, it is Eastplats International Incorporated (E.I.I.) on Barbados that has been giving 
support and issued a new loan of R453 000 in 2011, despite Barplats not being able to pay the high 
interest (but merely book it up as a cost and increase the claim imposed on it). From 2010 to 2011, 
the debt to Barbados did not only increase by the interest cost of 226 076 693.86 To this comes 
an additional credit of R453 000 000, so that the loan reached above 2.9bn in 2011.87 It is hard to 
conceive this as a “arm’s length” relationship and that this isn’t a loan but a new risky investment 
that is a part of Barplats Mining Ltd’ s equity.

From the AFS in our possession, it is from the growth in the Barbados loan that one can derive 
that the R453mn has this origin. Aside from that, the extra R453mn is only recorded as a “Long 
term loan raised” in the cash flow statement without any further explanation.88 As mentioned, the 
page with Note 11 on “intra-group loans” (that perhaps provides more clarity) is missing.

86  This in fact means that the effective interest rate 2011 on the loan from E.I.I. on Barbados was 10.19% and not 9.76% as stated.
87  R226 076 693 + R453 000 000 = R679 076 693, which is the exact increase of the loan from Barbados in 2011. 
88  Barplats Mines Ltd, Annual Financial Statements 2011/10, page 9. This and other document referred to are available on request 

from AIDC
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6.2 The importance of the financial statements of subsidiaries

A summary table is introduced in The 2011 EPL report:

Print Screen 10: Eastern Platinum Ltd (Canada), Annual Financial Statement 2011, page 45. Amounts in the 
table are given in thousands of US$. 

The R2.9bn loan and Barplats Mining’s huge interest payments to E.I.I. on Barbados is not visible 
here, or that the loan is a huge asset of E.I.I. A public annual financial report is consolidated. This 
means that the table shows the group’s trading with and relation to the outside world. There is 
no way to critically investigate profit shifting arrangement within a MNE without studying of the 
financial statements of the local subsidiaries, as we have shortly exemplified here. 

As argued above, it also depletes the ‘wage base’ and this to a much higher degree as long as the 
tax rate on profits is below 50%.

6.3 The ‘Who owns who?’ of barplats mining Ltd

The 2008 Mining Rights application from Barplats Mining appears as shy when describing who the 
owners are of the applicant are.   

Print Screen 11: Point ‘g’ in Barplats Mining Ltd Mining Rights application from Feb 2008 (In our possession).
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The 2010 Sustainable Development Report of EPL (Canada) published a commendably transparent 
organogram. It makes it clear that a more exact text in the 2008 mining application should read 
something like: 

Barplats Mines Limited is a wholly owned subsidiary of Barplats Investments Limited, 
which in turn is 74 per cent by Eastplats Acquisition Ltd on British Virgin Island, which in 
turn is a wholly owned subsidiary of Eastern Holdings Limited on British Virgin Islands, 
which in turn a wholly owned subsidiary of Eastern Platinum Limited and other subsidiaries. 

ENDS
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